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OPI1 NI ON

This appeal is nade pursuant to section 18594 of
t he Revenue and Taxation Code from the action of the Fran-
chise Tax Board on the protest of John WIIiam Branum agai nst
a proposed assessnent of additional personal income tax In
t he anmount of $340.83 for the year 1975. Appellant has paid
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the proposed assessnment in full, and, in accordance with
section 19061.1 of the Revenue and Taxation Code, the appeal
therefore will be treated as an appeal from the denial of a

claim for refund.

The question presented.for decision is whether
appel l ant qualified for head of household filing status for
t he taxable year 1975.

Appellant and his wife separated in late 1974 and
have continued to |ive apart since that time, although they
have never instituted any |egal dissolution or separate
mai nt enance proceedings. Since their separation they have
sought to divide, as equally as possible, the responsibilities
involved in raising.their son, lan. They rent separate
t wo- bedroom apartnments, each of which provides a bedroom for
| an. The two apartnments are located within wal king distance
of each other and of the school which lan attends. Aﬁpellant

e

and his wife share the expenses incurred in raising their son
and, pursuant to an informal arrangenent, lan typically
spends an average of three days per week with his father and
four days per week with his nother. The above descri bed

pattern of living was followed in 1975, the year on appeal

In filing their, California personal inconme tax
returns for 1975, appellant and his wife both clained head of
househol d status and conputed their tax accordingly. Respon-
dent disallowed appellant's status as a head of household and
treated himas a married person filing a separate return. 1/
That action gave rise to this appeal. -

As a general rule, in order to qualify as a head of
househol d a taxpayer mnust be not married at the close of his
taxable year and nust maintain as his hone a household which
constitutes for such taxable year the principal place of
abode of an individual who bears any one of certain specified
rel ati onships to the taxpayer. (Rev. & Tax. Code, § 17042.)
For years beginning on or after January 1, 1974, the b'enefits
of head of household status are extended to certain married
i ndi vi dual s. This is acconplished by considering a married
person as not narried, for purposes of classification as a
head of household, if he neets certain conditions specified

1/ Initially respondent also disallowed head of household
filing status to appellant's wife and she apparently
paid the resulting deficiency assessnent without protest.

Ve understand that, subsequent to the filing of this
appeal, respondent wote to appellant's wife inviting
her to file a refund claim
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i n subdivision (c) of section 17173 of the Revenue and

Taxation Code. In order to be considered as unmarried under
that subdivison, the married taxpayer nust nmaintain as his

hone a househol d which constitutes for nore than half the

t axabl e year the principal place of abode of a qualifying
dependent and, during the entire taxable year, the taxpayer's
spouse nust not be a menber of such househol d.

Respondent's di sal | owance of appellant's clai med
head of househol d status was based upon its determ nation that
aPpeIIant's apartment did not constitute his son's principal
pl ace of abode during 1975, as is required under the |aw
This concl usi on was reached when respondent |earned that the
son, lan, regularly spent less tinme each week with appellant
than he did with his nother

_ _ Appel lant's primary argunent is that since he and
his wife share the responsibility of raising their only son,
lan, and provide simlar and substantially equal accommobda-
tions for him they both should be entitled to head of
househol d filing status. Any such result is clearly
precl uded by respondent's regul ations, which provide that
under no circunstances shall the same person be used to
qualify nore than one taxpayer as the head of a household
for the same taxable year. (Cal. Admin. Code, tit. 18, reg.
17042- 17043, subd. (ay(A).)

_ _ Appel ant al so takes issue with respondent's deter-
m nation of ™"principal place of abode" solely on the basis of
the amount of time spent by lan with each of his parents,
since that time was significant in both cases. Appell ant
contends that he and his wife have consistently endeavored to
provide lan with two "separate but equal homes".

_ _ However commendabl e the notives of appellant and
his wife may have been, the fact remmins, that a taxpayer
claimng head of household filing status nust establish that
he provided the qualifying individual's principal place of
abode for the taxable year. The phrase "principal place of
abode is not defined either in the Revenue and Taxati on Code
or the conparable federal |aw regardi ng head of househol d status
Int. Rev. Code of 1954, §s 2(b), 2(c), and 143(b)). \Webster's
hird New International Dictionary (1971), at page 1802, defines
"principal", as used in this adjectival sense, to nean "nost
i nportant, consequential or influential: relegating conparable
matters, items, or individuals to secondar% rank: controlling,
preceding, salient". For purposes of the head of household
provisions, therefore, Princigal pl ace of abode nust be construed
to nean the one place of abode nost inportant to the qualifying
individual, relegating any other abode to secondary rank
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As was noted earlier, during 1975 appellant's son,
lan, spent an average of four-sevenths of the time with his
not her and only three-sevenths of the time with his father.
Al though we agree with appellant that the conparative anount
of tinme spent by the qualifying individual in a particular
househol d may not al ways be determ native of his or her

principal place of abode, we nevertheless believe that in a
case such as this one, with all other factors being substan=
tially equal, the place where the' greater amount of tine is

spent mnust be deci sive.

“Accordingly, we conclude that aﬁpellant has failed
to establish that his apartnment, rather than his wife's, con-
stituted their son's principal place of abode for the taxable

year 1975. Consequently, appellant was ineligible to file
his return for that year as a head of household, and
respondent's disallowance of that status must be sustained.

ORDER

Pursuant to the views expressed in the opinion of
the board on file in this proceeding, and good cause
appearing therefor,
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| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 19060 of the Revenue and Taxation Code,
that the action of the Franchise Tax Board in denying the
claimof John WIIliam Branumfor refund of personal incone

tax in the amount of $340.83 for the year 1975, be and the
same i s hereby sustained.

Done at Sacramento, California, this 16th

day of
August » 1979, by the State Board of Equalization. y
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